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IN THE SUP·REME COURT
OF THE STATE OF UTAH
In the Matter of the Estate of
CLAUDIUS WALLICH,

Deceased
FRED R. W ALLICH,
Claimant a.nd Appellant,

Case
No. 9144

-vs.-

A. C. W ALLICH,
Claimant and Respondent.

BRIEF OF AP·PELLANT
STATEMENT OF THE CASE
The appellant, FRED R. W ALLICH, is Trustee of
the residuary estate under the Will of Claudius Wallich,
deceased, and has appealed to the Supreme Court of the
State of Utah from the judgment ordering that the
\Yalker Bank and Trust Company, as Executor of the
Last Will and Testament of Claudius W allich, deceased,
distribute and pay to A. C. W allich out of the funds still
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retained by it from the estate of Claudius W allich, the
sum of $10,000 plus interest thereon at the rate of 6%
per annum from February 24, 1959, until paid; said judgment having been entered on the 4th day of September, 1959.
Under paragraph 7 of the Will of the decedent
Claudius Wallich a purported trust is set up in which
A. C. W allich is named the sole trustee thereunder. Said
Will is dated the 11th day of October, 1950. Subsequent
thereto, and on April10, 1952, a codicil to said Will was
executed in which said paragraph 7 was amended. and
changed and reads as follows :
"7. I hereby give, devise and bequeath my
vacant lot located on Grixdale Avenue in Detroit,
~Iichigan, to A. C. W allich, said son of my deceased brother, Charles J. W allich, to be his own
separate property. I further hereby give, devise
and bequeath to the said .A. C. W allich and the said
Fred R. W allich, the property owned by me located
at 9:271 Petosky, Detroit, ~Iichigan, and an additional sum of $10,000.00 cash, to be held by them
in trust, nevertheless, for the use and benefit of
my sister, \Yilhelmina Wallich, they to use and
dispose of said real property and money in such
manner as they may jointly determine, for t~e
use benefit, comfort and well being of my sa1d
sist~r Wilhelmina W allich during her lifetime,
and u~on her death, if any part of said monies or
if said property still remains in the trust, then the
said .:\. f'. Wnllirh shall have such remainder of
said property held in trust as aforesaid, as h!s s_ole
separate property, free of the trust herem ~
posed. The said A. C. W allich and Fred R. Walhch
shall net as Trustees hereunder without the ne<'<'SS i ty of accounting to any Court or any person
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or party concerning their administration of the
trust herein imposed upon them.''
The Executor in its Petition for Settlement of Account and For Distribution treats the bequest under said
paragraph 7 as having lapsed.
A. C. W allich filed his objections to the Petition For
Settlement of Account and For Distribution claiming that
said bequest had not lapsed but that he, as remainderman,
was entitled to distribution of the sum of $10,000.
By Stipulation the sum of $15,000 was retained by
the Executor out of the residuary estate until the further
order of the Court could be made after the determination
of the objections of A. C. Wallich to said distribution.
The hearing on the objections of A. C. Wallich to the
entry of the proposed decree of distribution was transferred to the trial calendar of the District Court of Salt
Lake County for determination and said matter was
assigned for trial in said Court and was duly set for trial
on the 13th day of July, 1959, and said matter came on for
hearing on said date and evidence was introduced in
said hearing and the matter argued and submitted to
the Court for decision and the Court made its Findings
of Fact and Conclusions of Law and Judgment, which said
judgment is herein appealed.
Within the time allowed by law, Fred R. Wallich
filed his appeal to the Supreme Court. He made his designation of record. It was stipulated by and between Fred
R. \V allich and A. C. W allich through their respective
attorneys that the said judgment entered in this matter
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on the 4th day of September, 1959, ordering the Walker
Bank and Trust Company as Executor of the Last Will
and Testament of Claudius Wallich, deceased, to pay
certain monies over to the said A. C. W allich may be
stayed without the posting of a supersedeas bond, in all
its opreations and effect, except that said judgment shall
continue to bear interest at the rate of 6% per annum
while stayed; and that said stay may remain in full force
and effect until this matter is finally determined by the
Supreme Court of the State of Utah.

STATEMENT OF FACTS
There is no conflict in the evidence. The facts do not
appear to be in dispute. On the 23rd day of May, 1958,
Claudius Wallich, a resident of Salt Lake City, Utah, died
testate. Under his Last Will and Testament, and more
particularly under the Codicil thereto, dated April 10,
1952, A. C. Wallich, of Detroit, :Michigan, and Fred R.
W allich, of Los Angeles, California, were named as cotrustees under Paragraph 7 of said Will and Codicil.
Under Paragraph 7 of the Will a purported trust is set
up in which A. C. W allich is named as the sole trustee
thereunder. Said Will is dated the 11th day of October,
1950. Subsequent thereto, and on or about April10, 1952,
a Codicil to said Will was executed in which ,said Paragraph 7 was amended and changed to include said Fred
R. Wallich as a co-trustee with said A. C. Wallich. Said
paragraph 7 is set forth in full herein in the Statement
of the Case.
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Wilhelmina Wallich, mentioned in said Paragraph 7,
predeceased the testator, dyiug on April 26, 1956, at the
age of 83 years.
On the date said Codicil was executed, to-wit, April
10, 1952, the decedent was approximately 89 years of age;
wht>n'a~ said Wilhelmina vVallich was of the age of 80
yPars and in good health.
Paragraph 4 of the Will which is dated October 11,
1950, provides :
"4. I hereby make the following cash bequests to the following named members of my
family: . . . to A. C. W allich, a son of my said
brother, Charles J. Wallich, the sum of $5,000.00."
Paragraph 8 of the Will provides as follows:
"8. All the rest, residue and remainder of my
estate, if any may remain after the payments· of
the above specific bequests, and the payment of all
Federal estate, State inheritance and other taxes
for the payment of which my estate or any of my
property may be liable, I hereby give, devise and
bequeath to my said nephew, Fred R. Wallich, son
of my deceased brother, Julius C. Wallich, in trust,
nevertheless, to be held and used by him in his sole
and absolute discretion, and without restriction or
control of any kind whatsoever, together with the
income therefrom, if any, as a reserve to meet any
emergencies that may arise in, and for the use and
benefit of, the Wallich family, that is my blood relations, regardless of their degree of kindred or
relationship to me; said fund, and the income
therefrom, to be held and used by my said nephew
until his death or for a period of five ( 5) years
after the date of my death, whichever shall first
occur, and upon the occurrence of such event, my
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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said nephew, or in the event of his death prior to
five ( 5) years after my death, then his wife, Loretta W allich, who shall act as successor Trustee
without bond, shall distribute any part of the Trust
fund that may be then on hand, to my heirs at law
then living, upon the principle of representation.
My said nephew in the administration of the trust
herein imposed upon him shall act without the
necessity of furnishing any bond or any other
security, and without the necessity of making any
accounting of any nature whatsoever to any person or party concerning the administration of his
trust.''
Wilhelmina was referred to generally as Minnie
(R. 6), She was in good health physically but possessed
some idiosyncracies concerning religion (R. 13).
Shortly prior to the execution of the Codicil of 1952,
Fred R. W allich had visited Wilhelmina in a rest home in
Plymouth, Michigan (R. 12). The room which Wilhelmina occupied was approximately six feet by eight feet
(R.12).
Fred R. W allich requested the decedent to make a
Codicil to his Will naming Fred R. W allich as a jointtrustee for Wilhelmina with A. C. W allich so that Fred
R. W allich might have an apportunity to see that she
was properly cared for (R. 12, 13, 14). The decedent was
aware of and was told by Fred R. W allich that the
$10,000.00 left in trust for Minnie would not in all probability be adequate to support her for the rest of her life
(R. 13). The decedent was told that if Wilhelmina passed
away prior to the death of the Testator that the trust
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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would lapse and the intended corpus of said trust would
remain in the Estate (R. 14).
Pursuant to said request by Fred R. W allich, decedent executed the Codicil amending paragraph 7 to
include Fred R. W allich as a co-trustee with A. C.
Wallich.
Prior to the death of the decedent the property described as 9721 Petosky, Detroit, Michigan, was deeded
to A. C. Wallich by the Decedent (Exhibit 2). This property in turn was sold by A. C. W allich prior to the death
of the decedent and the proceeds of the sale were used to
reimburse said A. C. W allich for expenditures which he
had made on behalf of Wilhelmina including her funeral
expenses. The balance was not retained by A. C. W allich
but was paid to a sister of the decedent (Exhibits 3 and 4).

STATEMENT OF POINTS RELIED ON
PoiNT I:

The findings and conclusions are insufficient to
support the judgment.

POINT II: The judgment and conclusions are contrary to
and not supported by the evidence.
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ARGUMENT*
PorNT I

THE FINDINGS AND CONCLUSIONS ARE INSUFFICIENT TO SUPPORT THE JUDGMENT.
From a reading of Paragraph 7 of the Last Will and
Testament of the decedent as amended by said first Codicil the intent of the testator disclosed that should Wilhelmina predecease the testator the bequest would lapse.
In said paragraph 7 it appears ... "to be held by them
in trust, nevertheless, for the use and benefit of my sister,
Wilhelmina W allich, they to use and dispose of said real
property and money in such manner as they may jointly
determine for the use, benefit, comfort and well being of
my said sister, Wilhelmina W allich during her lifetime
and upon her death, if any part of said monies or if said
property still remains in the trust, then the said A. C.
W allich shall have such remain~er of said property held
in trust as aforesaid, as his sole separate property, free
of the trust herein imposed." It is apparent that the
testator was concerned for the support of his sister Wilhelmina during her lifetime. It is clear also that it was
his intent that any real property or money for the corpus
of said trust was to be disposed of only upon the joint
determination of Fred R. Wallich and A. C. Wallich. It
is also apparent that it was the intent of the testator that
first the trust must be created before any monies or any
property was to be given to A. C. Wallich. This is evident from his language, "if said property still remains
*All statutes cited are from U.C.A. 1953.
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in the trust, ... '' He not only used the language, ''still
remains in the trust'' but also ''such remainder of said
property held in trust as aforesaid.''
It seems quite clear that the testator did not intend
that A. C. W allich was to take the remainder unless his
sister Wilhelmina survived and A. C. Wallich was thereby
obliged to administer the property in trust for Wilhelmina. This seems clear where the testator specifically
provided for A. C. W allich in paragraph 4 of the Will,
and he would also take if in need under the trust of the
residue created by paragraph 8 of the Will. Accordingly,
it would seem that the remainder to A. C. W allich created
by said paragraph 7 was merely in the nature of compensation acting as trustee of the property for the testator's
sister; or for his ''leg work.'' Since Wilhelmina predeceased the testator and no duties as trustee were necessary, A. C. W allich should not receive the remainder.
Section 74-2-1 of the Utah Statutes provides: "TEsTATORS INTENTION GOVERNS. A Will is to be construed
according to the intention of the testator. Where his intention cannot have effect to its full extent, it must have
effect as far as possible."
In 57 Amer. Jurisprudence, Wills, Section 1432, the
text states : ''It appears to be implicit in the cases that the
view that the death of a life tenant prior to the death of
testator does not defeat the remainder limited on the
life estate is R rule of normal construction rather than
an inflexible principle of law, and is, accordingly, subject
to the testatorial intention."
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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The Utah statute itself provides in Section 74-2-3:
''In interpreting a Will subject to the laws of this State,
the rules prescribed in this chapter are to be observed,
unless an intention to the contrary clearly appears.'' It
seems quite clear that Section 74-2-28 that provides that
"the death of the devisee or legatee of a limited interest
before the testator's death does not defeat the interest of
persons in remainder who survive the testator,'' is simply
a rule of construction and is not a matter of substantive
law.
Paragraph 7 of the Findings of Fact provides:
"7. That during the lifetime of said Claudius
W allich, A. C. W allich disposed of said Petosky
Street property for the sum of $3,500.00 and out
of said sum disbursed for the benefit of Wilhelmina W allich, including funeral expenses, the sum
of $2,000.24 and paid the net balance of said sale
remaining in his hands amounting to $1,388.06 to
to his Aunt Kate W allich, a sister of Claudius
Wallich.''
Exhibit 4 will show that said A. C. \Yallich was
accounting for his stewardship of the proceeds of the sale
of said property. The only conclusion that can be reached
from the reading of the letter is that Claudius \Yallich
had been the one who designated Aunt I~ate as the recipient of the proceeds of the sale after the payment of the
expenses advancd by A. C. \Y allich on behalf of Wilhelmina. It also is conclusive that it was not the intention
of the testator that any of the property which would
have been the corpus of the trust for the care of Wilhelmina should go to A. C. W allich if Wilhelmina preSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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deceased the testator. If that was not his intention certainly then said $1,388.06 should have been retained by
A. C. W allich.
It is quite clear from the reading of the Will and
from the surrounding circumstances before and at the
time of the execution of the Codicil amending section 7
of the Will and from the conduct or A. C. W allich that
the decedent had a general plan and scheme for the distribution of his estate. Had it been intended by the decedent
that A. C. W allich was to receive the real property and
the $10,000 mentioned in paragraph 7 should Wilhelmina predecease the decedent, the remaining portion of
the purchase price of the Petosky property would have
been retained by A. C. W allich as Wilhelmina had died
by that time.
Section 74-2-2 provides : ''INTENTION TO BE ASCERTAINED FROM WORDS OF WILL. In case of uncertainty arising
upon the fact of the will as to the application of any of its
provisions, the testator's intention is to be ascertained
from the words of the will, taking into view the circumstances under which it was made, exclusive of his oral
declarations.''
In reading the decedent's will and codicil it is crystal
clear that the decedent had a plan for the distribution
of his estate. He proceeds to provide for specific bequests
to certain relatives then being aware of the needs of his
sister Wilhelmina he made a special provision for her
when he provided the trust in Paragraph 7. There can
be no doubt but what he intended to provide for her
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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maintenance and support, she being younger than he and
in good health but without funds and a bit eccentric. He
then provides for contingencies which might arise over
which he had no present knowledge. To meet these contingencies he provided for the trust that is set up in
Paragraph 8 wherein he leaves the residue of his estate
to Fred R. W allich in trust as a reserve to meet any
emergencies that may arise in and for the use and
benefit of the Wallich family. There is nothing in the
Will that would indicate any intention to provide more
abundantly for A. C. W allich than for other relatives.
There seems to be no question but what the decedent
anticipated the $10,000 in the paragraph 7 trust to be
exhausted before the death of his sister \Vilhelmina. If
this were not true why would he have named Fred R.
W allich as co-trustee~ It seems quite obvious that his
intention was that further needs for the care and maintenance of his sister Wilhelmina would be provided by
Fred R. W allich under the terms of the trust set up in
Paragraph 8 of the Will. This construction is entirely
in accord with Section 74-2-7 wherein it is provided:
''WHEN MEANING DOUBTFUL OR AMBIGUOUS. \\'here the
meaning of any part of a Will is ambiguous or doubtful,
it may be explained by any reference thereto or recital
thereof in another part of the Will.''
It is common knowledge that the actions of a party
particularly when those actions are not to his financial
interest disclose the true intent. The action of A. C.
W allich in not claiming or attempting to retain the proceeds of the sale of the property is clear evidence that
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the Testator did not intend him to receive anything under
Section 7 should Wilhelmina predecease the decedent.
Why did not A. C. W allich testify at the trial 1 The
answer seems quite obvious ... that is, that his testimony
would have disclosed the fact that the decedent did not
intend him to receive anything under the paragraph 7
should \Vilhelmina predecease the decedent.
Appellant respectively submits that the findings and
conclusions are insufficient to support the judgment.

PoiNT

II:

THE JUDGMENT AND CONCLUSIONS ARE CONTRARY TO AND NOT SUPPORTED BY THE
EVIDENCE.
The findings of fact and conclusions of law completely ignore the testimony of Fred R. W allich (R. 6-23).
The testimony of Fred R. W allich is uncontradicted.
The conclusions of law simply assume that Section
74-2-28 is a matter of substantive law and ignores the
clear intention of the testator to the contrary.
The argument set forth under Point I is equally
adaptable to Point II.
The Court should have made a finding or findings
that it was the intention of Claudius Wallich, in his Last
Will as modified by the first codicil, that a certain
$10,000 in cash referred to in paragraph 7 of his said
\Viii and Codicil, be distributed to Fred R. W allich
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

13

in trust for the Wallich family, in the event he was predeceased by his sister, Wilhelmina.

CONCLUSION
The Court should reverse the trial Court and order
that the judgment should be set aside and that the respondent take nothing and the sum of $15,000.00 be distributed to Fred R. Wallich as trustee under Paragraph 8
of the Will and the Court should make appropriate orders
concerning costs.
Respectfully submitted,
VICTOR R. HANSEN and
JUBAL A. E. HALE

Attorneys for Appellant
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